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3r8ta arr in Order-In-Appeal Nos. AHM-EXCUS-001-APP-277-2017-18
fetas Date : 29-01-2018 ml as a arr Date of Issuee7toefl 3a sia anga (r4ta) am i:rrfur
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. MP/03/AC/Div.111/2017-18~: 25/04/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

7T

0 er 3~ cr,r -::rri=r i;:ci i:rm Name & Address of the Appellant/ Respondent
M/s Pharmalab Process Equipments Ltd.

Ahmedabad

0

al{ aafh z 3r4a 3mer arias arr a & at as a ark uf zaenRerf ft aat gr 31far) at
3r8)a a y+tern am4ea Wd a Gaar ?

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate aL-thority in the following way :

11ffif "'fRcnR cnT gaifra:rur 3Trcl<R
Revision application to Government of India :

(1) ta 3nr zyca 3r@,fzm, 1994 at err 3ra #ta aarg n +raai a a j qla nrr t u-Irr d yr 4·g
cfi 3irfa grervr 3r4a aft fra,a "'fR<nR, Ra +iacu , ua f@a, aleft if5re, Ra €lg 1-"f<Fl. °TT<lG I[fll, ~ ~
: 110001 t al ult a1Reg[
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, I\Jew
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section ( 1) of Section-35 ibid :

(ii) °<1ft ,m;f ~ ITTf.r cfi T-fi1m i'j Gura ft zrR ala fat qvgru zu ral arm za fhf rverur a r
a7vsrurm ua gg mi ii, u fhfl avgrm zn arugra? az fl arm a ft rum ?i st m a qfwat
hr g{ st
(ii) In case of any loss of goods where the loss occL-r in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture o the goods which are exported to any country
or territory outside India.

(7T) °<1ft wen cnT rara [av Ra=at andare (nra a pen #i) Rafa far 7Tm ,m;r "ITT I
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(i) a are fmvt rg zn qt a f.m!fii'TI _1=[@ q q + a Raffu # 3qi)r .grcn a4 ma u 3Ira
zsa a Rd a m ii v!'r ma ate fa4l lg n 7afr(fa &1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(Tf) llfu ~<;><() <ITT 1J-imR fag Rat ma a are (aura ur era oi) frr.m! fcnm Tfm l,IB r?r I

(c) In case of goods exported outside India expor: to Nepal or Bhutan, without payment of

duty.

3ifa sag a$l snaa rca mar a fg it st Rs mra t n{& si h am uit sra vi
fun a 4if@a 3rga, 3rfra a TT ma- at vu q za a fa arf@1fun (i.2) 1998 'tffxl 109 &RT

Rgaa fag 7]1;[ r?r I

(:I) Credit of any duty allowed to be utilizad towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

(4) a€ht Gara gr«n (3rft) fa1a4l. 2oo1 fzu a aiafa faff&e ua in gg-o ii at ufui i.
fa om2r # uR om2gr )fa Reif # ma a fta--rrzr vi zrfta am? #l at-at ufzii # are
-3-fm'r 3Tiw.rl fcrm '3fRf 'cfl'f%1::! t Gr# rr gal g. ml yrgfl{ a aifa r 3s-z. [ufRa 9fl
q« re1 sr- arart # f 9 ell afg

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~vR 3TTcfci'1 m mill ulif z-rc;rr.:r '«n1i 'C[c!l aarg u) zna m gt itr zoo/-- ura yram #) ug
3it srei z-rc;rr.:r '«nli 'C[c!l <11& 'fl ~ r?r ID 1 ooo /- ct'r ~'ff 1fTTlTr! ct'r vIT1{ 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

l zycan5, #tu 3area yen gi para 3n9#ta +nruf@era a if r9ti
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

4) a?ta saaa rca 3rf@1fr, 1944 #) err 3s-4l/3s-z a 3iif

U nd er Section 35B/ 35E of CEA, 1944 an apeal lies to :-

as) saf#fr 4Roa 2 (1)a i sag 31a arara #t an@a, ar#ht mm i ft gyct, rt
Uaaa gycn ya tara 3r4lat -mrzaf@raw (frb) #) qf?a 2pr 9)fat, 3rzrara i ail-20, {

thee g1Raza ararog, uvf TT, 3li31-lC:lcJIC:-38C016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Megha1i Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

0

0



The appeal to the Appellate Tribunal shall :Je filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
fayour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zafe gu am2gr i a{ pa am?zii ar mar &hr a a r)a pa sitar a frg #h at zrara 3vja
irfur \i'IT'1T a1Re gr ea st g ft fclj fumr qdl arf aa a Ru zaenRerf r9)rt
=Inf@raw1 a) ga 31fl ut ala var at ya 3ma fhu mral &
In case qf the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

(4) urn1au yen 3rfnfrzr 17o zrm iit@r 61 aqP--1 # siafa fifRa fh; au a 1r4a Ima 3ml zqenfen,f frofa mu1ferant # arras ii g4a #t a ,R # 5.6.5o tR°f cp"f~<-1 trc;m
f?;cpe ~ _.m-=IT ~ I

0

0

(5)

(6)

One copy of application or 0.1.0. as the case may be, and the .otder of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed\:mder scheduled-I item
of the court fee Act, 1975 as amended.
za 3it viaf mm+ii at fiaua ar frail #l sih ft an 3naff fha urr & ui +8)1 yea,
at1 nraa zyca vi van ar@ha =nnf@raw (arz,ff@qf@)) frz1, «oo2 fRed &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate TriJunal (Procedure) Rules, 1982.

vRtn zycn, aha var ye vi hara 3r4)Ra nf@raw (Rrez), a uR 3rail mu i
air niar (Demand) i is (Penally) cp"f ro% qa srar aar 3#art k yzraifs, 31f@)um [ 5a 1o

cfKJ~~ % !(Section 35 F:of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a2tar3eqrz rcas 3ll tar ash 3irir, emf@at gtar "a4carr niar"Duty Demanded.:, . . . ., .
(i) (Set;/ion) ms 111) ct nf,"11fu'rtllTic'f{ITTl;
(ii) fRrmr arr an7dzhf@ez R uf@r;
(iii) rdMegfailafr 6 as azr 2arfr.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat c-edit taken;_
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zaz 32r a uf 3fl qf@raw # gr sf res 3rzrar ares z aug Raffa gt at air f s eye #

1 o% 3fJRITaT -q"{ it rzi ha c;os fct cl 1\"?;a ~ ~ c;os <ti" 10% 3fJRITaTa a4
3 2

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty,.,--~h;el
penalty alone is in dispute." -i."-1\~'""

1
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ORDER IN APPEAL

Revenue Department (hereinafter referred to as 'appellants') vide

review order No. 10/2017-18 dated 21.07.2017, has filed this present

appeal against the Order-in-Original number MP/03/AC/Div-III/17-18

dated 25.04.2017 (hereinafter referred to as 'impugned orders')
passed by the Asst. Commissioner, Central Excise, Div-III, Ambawadi,

Ahmedabad (hereinafter referred to as 'adjudicating authority') in
respect of M/s Pharmalab Process Equipment Pvt. Ltd., Siddhi Vinayak

Estate, Santej-Vadsar Road, Taluka-Kalol, Dist- Gandhinagar- 382 721

(hereinafter referred to as 'respondent').

2. The facts of the case, in brief are that respondent assesse, the
_. :,

manufacturer of Pharma machinery and parts there of had sold (inter-

unit transfer) some of their production amounting to Rs. 1,35,84,423/

(transaction value adopted in 110 invoices) during 10.12.2003 to
29.10.2005. Respondent was required to ascertain the value of the
goods dispatched to their Maoraiya Unit on by loading 10% of value
towards notional profit in terms of rule Rule 8 of Central Excise

(Valuation) Rules, 2000 r/w Section 4(b) of CEA, 1944.

3. Differential duty of Rs. 2,19,225/- was confirmed u/s 11AC (1)
invoking extended period with interest liability along with imposition of
Penalty u/s 11AC vide original OIO No. 02/AC/Dem/08 dated
28.01.2008, which was upheld by OIA No. 90/2008(Ahd

I)CE/ID/Commr(A) dated 24.06.2008. On being filing appeal by
respondent assessee, CESTAT has remanded back the matter to
original adjudicating authority to decide the case afresh after
considering CA certificate and other documents to pass order in
according with the law. On being re-adjudicated afresh vide impugned
OIO dated 25.04.2017 demand raised and penalty proposed has been
dropped on ground that value adopted was more than the value

determined under Rule 8 of Central Excise (Valuation) Rules, 2000 r/w

Section 4(b) of CEA, 1944.

0

0

, ca 3ara
required to determine the liability on 110% of valuation calculated as a"?%gs.'

' >· '>
per CAS-4. But respondent assessee had not followed this procedure Q,. ·;}\i' ·,t ",:
and adjudicating authority had erroneously dropped the demand on ;;~sfif?. Ji,$/

.$9

4. Being aggrieved with the impugned order, the Appellant revenue
had preferred an appeal on 17.08.2017 before the Commissioner
(Appeals-II), Ahmadabad wherein it is contended that respondent was
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value not arrived as per CAS-4 and also refrained from imposition of

penalty and levy of interest.

5. Personal hearing in the case was granted on 22.01.2018. Shree
Vipul Khandhar, CA, on be half of respondent assessee, appeared
before me and submitted additional written submission. He stated that

as per valuation rule 8 of C. Ex., CA certificate is valid (either CA or

Cost A/c).

DISUSSION AND FINDINGS

o

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellant revenue and respondent assessee,

0 evidences produced at the time of personal hearing.

7. CESTAT has remanded case back to original adjudicating authority

with direction to pass order after considering the CA Certificate.

Relevant para 4 of CESTAT order No. A/10075/2016 dated 02.02.2016

is reproduced as below-
"4. The learned Counsel for the Appellant is not disputing the

applicability of Rule 8 of the Valuation Rules. He is disputing the

method of determination of 110% of the cost of production. We

agree with the submission of the learned Counsel that the Value
of the goods shall be 100% of the cost of production and the

transaction value. We find that they submitted CA certificate

and no findings was given by the lower authorities. Hence, it is

required to be examined by the Adjudicating authority to decide

the case after considering the CA certificate to the extent of

110% of the cost of production for determination of the value."

,..-:;-' ca iarz
1,35,84,423/- SCN value) on which respondent ,. . "'"'"

7

the duty was more than the value (Rs:? i ~;_ i.,,

- g- {+#
.. •- .!":-I/'
.• 0
' ·oo» • /
-.._ /-!------ .-.. ----·•

9. Since value (Rs.
assessee had paid

8. As directed by CESTAT to work out taxable value for the purpose of

Rule 8 of Central Excise (Valuation) Rules, 2000 r/w Section 4(b) of
CEA, 1944, on the basis of cost amount furnished by CA certificate,

adjudicating authority held that cost of production for all the 110
invoices comes to Rs. 1,12,11,534/- and 110% of cost of production

is Rs. 1,23,32,687/- on which respondent assessee was liable to pay

duty.
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1,23,32,687/-) determined on the basis of CA certificate, adjudicating

authority vide impugned OIO dated 25.04.2017dropped the demand

raised and refrained from imposing penalty proposed.

10. Appellant revenue has argued that taxable value should be 110%

of value calculated as per CAS-4. I find that appellant revenue has not

denied that the, CA certificate submitted does not show the cost of
production. Revenue has neither said that cost of production furnished
by CA is not in accordance with the CAS-4 nor it is said that taxable

value Rs. 1,23,32,687/- (110% of coast of production) worked out by
adjudicating authority is wrong. Revenue has relied upon Part-III, para
3(3.2) of CBEC manual and simply stated that "cost of production
of captivity consumed goods will be done strictly in accordance

with CAS-4".

11. I find that, as value (Rs. 1,35,84,423/- SCN value) on which tax

is paid is more than the value (Rs. 1,23,32,687/-) re-worked out by

adjudicating authority, respondent had paid more than what they were

required to pay.

12. In view of above, appeal filed by the appellant revenue is

rejected and impugned 010 is upheld.

13. 34lat zarr z#a 3rd ar fear 35qiaa aha fan Gar

13. The appeals filed by the appellant stand disposed off in above

0

0
terms.

ATTESTED

th
(R.R. PATEL)

SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD

»a.
(3m 9ra5)

ks.-$lz a 3mrzr#a 3r4ten
3
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¢To,
M/s Pharmalab Process Equipment Pvt. Ltd.,

Siddhi Vinayak Estate, Santej-Vadsar Road,

Taluka-Kalol, Dist- Gandhinagar- 382 721

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .

2) The Commissioner Central Tax, CGST,Ahmedabad South.
3) The Asst. Commissioner, Central Tax, Div-III, Ahmedabad South

4) The Asst. Commissioner(System), Hq, Ahmedabad South.

~ardFile.
6) P.A. File.
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