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T Arising out of Order-in-Original No. MP/03/AC/Div.111/2017-18 fa=ite: 25/04/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

O g srfieral @1 A vd ger Name & Address of the Appellant / Respondent
M/s Pharmalab Process Equipments Ltd.
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate atthority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture o° the goods which are exported to any country

or territory outside India.
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(b)  In case of rebate of duty of excise on goods axported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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(c)  In case of goods exported outside India expor to Nepal or Bhutan, without payment of
duty. _
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

(1) = weured g (i) e, 2001 & B 9 © st faffde qum W 3U-8 ARSI

ﬁfﬁﬁanéﬂa%qﬁfammfﬂﬁ%ﬁ‘cﬁﬁ‘cﬁﬁwa%ﬂﬂm{a—quenhaamaﬁaﬁ—aﬁwﬁtfia%mu

e endes R oA wifRY | SWe WY W g P g@%ﬁézﬁawﬁmss—g-ﬁﬁa’rﬁaqﬁzéﬁw
$W$Wﬂﬁ&ﬂ?—6ﬁlﬁﬂﬂ%ﬂﬁ‘ﬁﬁﬂﬁ’?l

The aone application shall be made in duplicate in Form No. EA-8 as specified under -

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanizd by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an apoeal lies to -
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall se filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the -fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the;.,@:;r;der of the adjournment
authority shall a court fee stamp of Rs.6.50 pzise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Triounal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have tc be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Secticn 11 D;
(i) amount of erroneous Cenvat C-edit taken,
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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10% of the duty demanded where duty or
penalty alone is in dispute.” . G
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
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ORDER IN APPEAL

Revenue Department (hereinafter referred to as ‘appellants’) vide
review order -No.- 10/2017-18 dated 21.07.2017, has filed this present
appeal against the Order-in—Orjginal number MP/OB/AC/Div-III/17-18 '
dated 25.04.2017 (hereinafter referred to as ‘impugned orders’)i_'
passed by the Asst. Commissioner, Central Excise, Di\)—III, Ambawadi, "
Ahmedabad (hereinafter referred to as ‘adjudicating authority’) in
respect of M/s Pharmalab Process Equipment pvt. Ltd., Siddhi Vinayak
Estate, Santej-Vadsar Road, Taluka-Kalol, Dist- Gandhinagar- 382 721

(hereinafter referred to as ‘respondent’).

2.  The facts of the case, in brief are that respondent assesse, the |
manufacturer of Pharma macﬁi:'nery and parts there of had sold (inter-
unit transfer) some of their broduction amounting to Rs. 1,35,84,423/-
(transaction value.adopted in 110 invoices) during 10.12.2003 to
29.10.2005. Respondent was required to ascertain the value of the
goods dispatched to their Maoraiya Unit on by loading 10% of value
towavrds notio_nal profit in terms of rule Rule 8 of Central Excise
(Valuation) Rules, 2000 r/w Section 4(b) of CEA, 1944,

3. Differential duty of Rs. 2,19,225/- was confirmed u/s 11AC (1)
invoking extended period with interest liability along with imposition of
Penalty u/s 11AC vide original OIO No. 02/AC/Dem/08 dated
28.01.2008, which was upheld by OIA No. 90/2008(Ahd-
1)CE/ID/Commr(A) dated 24.06.2008. On being filing appeal by
" respondent assessée, CESTAT ‘has remanded back the matter to
original adjudicating authority to decide the case afresh after
considering CA certificate and other documents to pass order in
according with the law. On being re-adjudicated afresh vide impugned
010 dated 25.04.2017 demand raised and penalty proposed has been
dropped on' ground that value adopted was more than the value
determined under Rule 8 of Central Excise (Valuation) Rules, 2000 r/w
Section 4(b) of CEA, 1944.

4. Being aggrieved with the impugned order, the Appellant revenue
had preferred an appeal on 17.08.2017 before the Commissioner
(Appeals-II), Ahmadabad wherein it is contended that respondent was

required to determine the liability on 110% of valuation calculated as \."‘_',_;m .
per CAS-4. But respondent assessee had not followed this procedure e
and adjudicating authority had erroneously dropped the demand on
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valdie not arrived as per CAS-4 and also refrained from imposition of
penalty and levy of interest.

5. Personal hearing in the case was granted on 22.01.2018. Shree
Vipul Khandhar, CA, on be half of respondent assesseeg, appeared
before me and submitted additional written submission. He stated that
as per valuation rule 8 of C. EXx., CA certificate is valid (either CA or
Cost A/c).

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellant revenue and respondent assessee,

evidences produced at the time of personal hearing.

7. CESTAT has remanded case back to original adjudicating authority
with direction to pass order after considering the CA Certificate.
Relevant para 4 of CESTAT order No. A/10075/2016 dated 02.02.2016
is reproduced as below-
"y The learned Counsel for the Appellant is not disputing the
applicability of Rule 8 of the Valuation Rules. He is disputing the
method of determination of 110% of the cost of production. We
agree with the submission of the learned Counsel that the Value
of the goods shall be 100% of the cost of production and the
transaction value. We find that they submitted CA certificate

and no findings was given by the lower authorities. Hence, it is

required to be examined by the Adjudicating authority to decide

the case after considering the CA certificate to the extent of

110% of the cost of production for determination of the value.”

8. As directed by CESTAT to work out taxable value for the purpose of
Rule 8 of Central Excise (Valuation) Rules, 2000 r/w Section 4(b) of
CEA, 1944, on the basis of cost amount furnished by CA certificate,
adjudicating authority held that cost of production for all the 110
invoices comes to Rs. 1,12,11,534/- and 110% of cost of production
is Rs. 1,23,32,687/- on which respondent assessee was liable to pay

duty.

9. Since value (Rs. 1,35,84,423/- SCN value) on which respondent
assessee had paid the duty was more than the value (Rs’.'_}'__vf‘
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1,23,32,687/-) determined on the basis of CA certificate, adjudicating
authority vide impugned 010 dated 25.04.2017dropped the demand

raised and refrained from imposing penalty proposed.

10. Appellant revenue has argued that taxable value should be 110%
of value calculated as per CAS-4.1 find that appellant revenue has not
denied that the, CA certificate submitted does not show the cost of
production. Revenue has neither said that cost of production furnished
by CA is not in accordance with the CAS-4 nor it is said that taxable
value Rs. 1,23,32,687/- (110% of coast of production) worked out by
adjudicating authority is wrong. Revenue has relied upon Part-1II, para
3 (3.2) of CBEC manual and simply stated that “cost of production
of captivity consumed goods will be done strictly in accordance
with CAS-4".

11. I find tha-t, as value (Rs. 1,35,84,423/- SCN value) on which tax
is paid is more than the value (Rs. 1,23,32,687/-) re-worked out by
adjudicating authority, respondent had paid more than what they were

required to pay.

12. In view of above, appeal filed by the appellant revenue is
rejected and impugned 010 is upheld.
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13. The appeals filed by the appellant stand disposed off in above

terms.
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SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD
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" To,

M/s Pharmalab Process Equipment Pvt. Ltd.,

- Siddhi Vinayak Estate, Santej-Vadsar Road,

Taluka-Kalol, Dist- Gandhinagar- 382 721

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .

2) The Commissioner Central Tax, CGST,Ahmedabad South.

3) The Asst. Commissioner, Central Tax, Div-I1I, Ahmedabad South
4) The Asst. Commissioner(System), Hq, Ahmedabad South.

5y Guard File.

6) P.A. File.







